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“A litigation cost differential may 

sometimes enable plaintiffs’ 

attorneys to engage in practices 

that resemble extortion.”

– Prof. John C. Coffee, Jr. (1987)



The Columbo Approach (?)





E-Discovery Goal No. 1

Stay Out of Trouble

ESI Preservation

Practices



E-Discovery Goal No. 2

Control Costs

Minimize Document

Review Efforts
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ABA Model Rule 1.1 – Competence

A lawyer shall provide competent representation to a 

client.  Competent representation requires the legal 

knowledge, skill, thoroughness and preparation 

reasonably necessary for the representation.

Comment [8]. To maintain the requisite knowledge and 

skill, a lawyer should keep abreast of changes in the law 

and its practice, including the benefits and risks 

associated with relevant technology, engage in 

continuing study and education and comply with all 

continuing legal education requirements to which the 

lawyer is subject.



State Bar of California

An attorney lacking the required competence for e-

Discovery issues has three options:

(1) acquire sufficient learning and skill before 

performance is required;

(2) associate with or consult technical consultants or 

competent counsel; or

(3) decline the client representation.

State Bar of California Standing Committee on Professional Responsibility 

and Conduct, Formal Op. No. 2015-193 (June 30, 2015)



Cooperation – Amended Fed. R. Civ. P. 1

Scope and Purpose.

These rules . . . should be construed, and

administered and employed by the court and 

the parties to secure the just, speedy, and 

inexpensive determination of every action 

and proceeding.



Cooperation – Amended Fed. R. Civ. P. 1

Advisory Committee Note.

Effective advocacy is consistent with – and 

indeed depends upon – cooperative and 

proportional use of procedure.



Cooperation

“Cooperative efforts between counsel regarding 

the production of ESI allows the parties to save 

money, maintain greater control over the 

dispersal of information, maintain goodwill with 

courts, and generally get to the litigation’s merits 

at the earliest practicable time.”

Bailey v. Brookdale Univ. Hosp. (E.D.N.Y. 2017)

See also The Sedona Conference Cooperation Proclamation
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Scope of Discovery – Amended Rule 26(b)

. . . Information within this scope of discovery 

need not be admissible in evidence to be 

discoverable.

Relevant information need not be admissible at 

the trial if the discovery appears reasonably 

calculated to lead to the discovery of admissible 

evidence.



“Parties may obtain discovery regarding any nonprivileged

matter that is relevant to any party’s claim or defense and 

proportional to the needs of the case, considering:

• the importance of the issues at stake in the action,

• the amount in controversy,

• the parties’ relative access to relevant information,

• the parties’ resources,

• the importance of the discovery in resolving the 

issues, and

• whether the burden or expense of the proposed 

discovery outweighs its likely benefit.”

Scope of Discovery – Amended Rule 26(b)
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To: Michael C. Odom
Date: 10/12/2001 10:53 a.m.
From: Nancy A. Temple
Subject: Document retention policy

Mike,

It might be useful to consider reminding the 
engagement team of our documentation and 
retention policy.  It will be helpful to make 
sure that we have complied with the policy.  
Let me know if you have any questions.

Nancy







What Triggers a Duty to Preserve?

Reasonable anticipation of litigation or investigation

Possible triggers
• Catastrophic incident
• Specific demand to preserve
• Notice of litigation or investigation
• Receipt of cease and desist letter
• Supervisors discussing an instance of harassment
• Escalation of a dispute to legal department

Fact-sensitive assessment

The duty may arise before claim letter or lawsuit!



Legal Holds

Written internal notice from counsel

Discussion of relevant allegations

To document “custodians” and IT personnel

Instructions to preserve & cease routine deletion

Description of categories of docs to preserve

Scope  Possession, custody or control



Spoliation Sanctions (not “spoliation”)

Destruction or loss of evidence

Balance culpability against relevance / prejudice

Potential sanctions
• Fees or Costs
• Additional Depositions
• Evidentiary Sanction
• Adverse Inference
• Dismissal or Default Judgment

“Intent to deprive” standard for Rule 37(e)



Case Law!



Zubulake v. UBS (SDNY 2003-2005)

“Routine” employment discrimination case

Production of emails
• UBS: 120 emails

• Zubulake: 400+ emails

Sanctions: Adverse inference instruction & costs

$29.3 Million Verdict!
• $9.1 Million Compensatory

• $20.2 Million Punitive



“A party cannot reasonably be 

trusted to receive the ‘litigation

hold’ instruction once and to 

fully comply with it without the 

active supervision of counsel.”

-- Hon. Shira Scheindlin



Preservation – Active Supervision!

Confirm issuance of a legal hold

Identify key players and ESI locations

Custodian & IT interviews 

Confirm suspension of routine deletion

Monitor compliance with the legal hold

Amend & re-issue the hold when appropriate
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Apple v. Samsung (N.D. Cal 2012)

Patent Infringement Litigation

Samsung’s Dual Email Systems
• mySingle: 14-day auto-delete, manual steps to save

• Outlook: No routine deletion, use of auto-archiving

Preservation Issues
• Routine Deletion not disabled on mySingle

• Late issuance of legal hold



Apple v. Samsung (N.D. Cal 2012)

Key Employees: mySingle

• R&D Senior Manager: 0 emails

• Head Galaxy S Designer: 0 emails

• Head of Sales & Marketing: 16 emails

• Head of Galaxy Design Group: 0 emails

• Senior Wireless Business Manager: 2 emails

“Similarly Situated” Employees: Outlook

• Key Engineer: 7,594 emails

• Key R&D Employee: 6,005 emails



Apple v. Samsung (N.D. Cal 2012)

“The court cannot ignore the statistical contrast.”

“Samsung ‘consciously disregarded’ its 

obligation to preserve relevant evidence.”

Adverse inference sanction (both parties!)
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Collection Approaches

Broad Collection by Forensic Expert

• Greater defensibility

• Collection of metadata

Targeted “Self-Collection”

• Risk of having to re-collect

• Risk of preserving-in-place

• Risk of higher overall costs and spoliation claims

• Less defensibility and no metadata collection
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Production of Metadata – See FRCP 34(b)(2)(E)

Principle 12: The production of electronically stored information 

(ESI) should be made in the form or forms in which it is ordinarily 

maintained or that is reasonably usable given the nature of the 

ESI and the proportional needs of the case.

Comment 12.a: Special characteristics of ESI (metadata and 

non-apparent / undisplayed data) may be pertinent to the form in 

which ESI should be preserved and produced.

The Sedona Principles, Third Edition: Best Practices, Recommendations 

& Principles for Addressing Electronic Document Production (2018)



Common Metadata Fields for Production

• To

• From

• CC

• BCC

• Date Sent

• Time Sent

• Subject

• Date Received

• Time Received

• Attachments

• Custodian

• File Name

• Source Device

• Source Path

• Production Path

• Modified Date/Time

• Doc ID / Identifier

• Extracted Text

• Bates Beg / Attach Beg

• Bates End / Attach End



Form of Production

Native Format
• Word Processing, Spreadsheets, Databases
• Images & Audio Files
• Metadata Retained (if forensically collected)

TIFF Files
• Static Images → Doc review platform required
• Load Files with Limited Metadata

PDF Files
• Searchable text (potentially)
• Possibly more useable than TIFFs (?)
• Possible Load Files with Limited Metadata
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Negotiate Scope  Reduce the Volume

Search Terms

Limits on Custodians

Date Range Culling

File-Type Culling

Sampling & Phased Discovery

Deduplication & Email Threading

Predictive Coding (“TAR” / “AI”)



Predictive Coding / Technology Assisted Review

Manual review of a small percentage of docs

High level attorney reviewers, not contract attys

Possible use of a “seed set” of relevant docs

Algorithms used to predict responsiveness

Predictive coding after keyword filtering (?)



Predictive
Coding



Doc Review Workflow – Traditional Approach

Level 1

• ~50 documents per hour

• Review by law firm associates

Level 2

• Re-review of “responsive” documents

• Focus on privilege and confidentiality



Doc Review Workflow – Cost-Effective Approach

Level 1

• ~50 documents per hour

• Review by law firm associates contract attorneys

• Possible use of predictive coding / TAR

Level 2

• Re-review of “responsive” documents

• Focus on privilege and confidentiality



Da Silva Moore v. Publicis Groupe (S.D.N.Y. 2012)
“Computer-assisted review can now be considered judicially 

approved for use in appropriate cases.”

Rio Tinto v. Vale S.A. (S.D.N.Y. 2015)
“[I]t is now black letter law that where the producing party wants to 
utilize TAR for document review, courts will permit it.”

Hyles v. New York City (S.D.N.Y. 2016)
“[T]he Court believes that for most cases today, TAR is the best 
and most efficient search tool. . . .  There may come a time when 
TAR is so widely used that it might be unreasonable for a party to 
decline to use TAR.  We are not there yet.”

Judicial Endorsement of TAR



“Responding parties are best 

situated to evaluate the procedures, 

methodologies and techniques 

appropriate for preserving and 

producing their own electronically 

stored information.”

Principle 6 of The Sedona Principles

for Electronic Document Production.



FRE 502 (b) – Clawback

Rule 502(b): Inadvertent Disclosure in a Federal 

Proceeding does not operate as a waiver of 

privilege or work product protection if:

1) The disclosure is inadvertent 

2) Reasonable steps taken to prevent disclosure

3) Prompt & reasonable steps to rectify the error

Other Factors: Extent of disclosure & Fairness



FRE 502 (d) – No Waiver

Rule 502(d): Controlling Effect of a Court Order.

A federal court may order that the privilege

or protection is not waived by disclosure 

connected with the litigation pending before 

the court — in which event the disclosure is 

also not a waiver in any other federal or

state proceeding.



FRE 502 (d) – Model Order

The production of privileged or work-product protected 

documents, electronically stored information (“ESI”) or 

information, whether inadvertent or otherwise, is not a 

waiver of the privilege or protection from discovery in this 

case or in any other federal or state proceeding.  This 

Order shall be interpreted to provide the maximum 

protection allowed by Federal Rule of Evidence 502(d).

Nothing contained herein is intended or shall serve to limit 

a party’s right to conduct a review of documents, ESI or 

information (including metadata) for relevance, 

responsiveness, confidentiality and/or segregation of 

privileged and/or protected information before production.
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Vendor Costs

ESI Collection Hourly $15,000 (?)

Processing Per GB $25,000 (?)

Data Analytics Per Doc or GB $5,000 (?)

Review Hosting Per GB $15,000 (?)

Review Staffing Hourly $100,000 (?)

Project Mgt Hourly $35,000 (?)

Production Per Page or GB $5,000 (?)
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Alleged Neck, Back, Clavicle,

Shoulder and Hip Injuries







Alleged Left Shoulder Injury





Alleged Neck & Back Injury
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Records Retention & 

Litigation Readiness

Information Security

Permissible Use &

BYOD / COPE Policies

Business Considerations

Privacy Laws

Copyright / IP Concerns

Social Media Policies

E-Discovery

Breach Response

Regulatory 

Investigations

INFORMATION GOVERNANCE



Data Minimization



Three Reasons to Retain Documents

1. Regulatory / Statutory Requirements

2. Legal Hold Obligations

3. Business Needs



Data Minimization

• Reduction of Risks

• E-Discovery

• Cyber Security

• GDPR / CCPA / Other Data Privacy Laws

• Policies vs. Practices







Achieving Policy Compliance



People – Process   – Technology   – Controls

Change the Culture



EASY TO UNDERSTAND.
ENABLES ENFORCEMENT.

BEST PRACTICE RETENTION.
NO GUESSWORK

INDUSTRY STANDARDS

PROVIDE DEFENSIBILITY.
CLEAR DIRECTIONS

ENABLE COMPLIANCE.

People   – Process – Technology   – Controls

Focus on Business Needs



People   – Process   – Technology – Controls

Avoid “Rules Without Tools”



People   – Process   – Technology – Controls

Avoid “Rules Without Tools”

6 Years

3 Years

18 
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People   – Process   – Technology   – Controls

Employee Training & Compliance Monitoring



Final Thoughts



Discovery Counsel

Significant One-Off Cases: Consider Discovery Counsel

• Permits lead attorney to focus on merits

• Discovery counsel handles defensibility & cost control

• Properly defined roles to avoid duplication of efforts

Related Cases: Consider National Discovery Counsel

• Reduces case-by-case duplication of efforts

• Obvious economies of scale benefits

• Maintenance of single database

• Reuse of relevancy & privilege coding across files
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