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 Workplace and fair housing COVID-19 legal issues

• Legal requirements to provide safety to employees and 
tenants 

• OSHA’s and CDC’s COVID-19 guidance

• The momentum to mandate vaccines

• Employment and fair housing legal risks associated with 
COVID-19 safety measures

 Practical advice

 Questions and common scenarios  



 The OSH Act’s General Duty Clause

• Must provide a workplace free from recognized hazards likely to cause death or serious injury (e.g., 
COVID-19)

 State and local government COVID-19 safety requirements

 Obligations imposed by premises liability risks

 Some states provide a business owner, including a landlord, immunity from civil liability as long as 
the owner attempted in good faith to comply with guidance from public health agencies or as long 
as the owner did not act with willful misconduct or gross negligence

 Housing authorities as employers and landlords should turn to OSHA, CDC and state and local 
recommendations 



 Form a team, including a COVID-19 coordinator
 Conduct a risk assessment 
 Consider guidance/requirements and identify possible 

controls
 Document controls in COVID-19 Preparedness Plan
 Communicate your plan
 Monitor guidance and developments (e.g., Delta variant)
 Adjust your plan and communicate!



 Engineering controls
• Increasing high-efficiency air filters
• Increasing ventilation rates in the work environment
• Installing physical barriers, such as clear plastic sneeze guards
• Installing a drive-through window for customer service



 Administrative controls
• Masking requirements

• Vaccine incentives and mandates

• Travel restrictions

• Stay-home-when-sick requirements and supporting policies

• Health screenings to identify and isolate those with symptoms

• Contact tracing and quarantining procedures

• Disinfecting and housekeeping procedures

• Personal hygiene precautions



 Administrative controls (con’t)
• Policies and steps to limit close contact in the workplace, e.g.: 

• remote work
• reconfiguring work areas 
• eliminating or limiting in-person meetings 
• staggering start-times, breaks, and lunch periods 
• reducing and limiting access to break and lunch areas 
• marking physical distancing in common areas
• posting physical distancing reminders, etc.

• Training on COVID-19 and mitigation measures



 https://www.cdc.gov/coronavirus/2019-ncov/community/multifamily-housing.html
 Form a team, including a coordinator, and develop a plan
 Promote behaviors that reduce spread

• Encourage tenants to self-isolate or quarantine when appropriate
• Encourage mask wearing
• Encourage social distancing
• Ensure adequate supplies in common areas
• Display relevant signs and messages
• Ensure adequate ventilation
• Ensure safe water systems
• Promote cleaning
• Defer routine maintenance and unit inspections if 
• Ensure safe congregate spaces
• Prepare a plan for when someone gets sick

https://www.cdc.gov/coronavirus/2019-ncov/community/multifamily-housing.html


 https://www.hud.gov/sites/dfiles/Housing/documents/Right
s_responsibilities_tenants_property_owners_031921.pdf

 Again, primarily your role is education and promote safety 
steps

 But note: “Owners may revise house rules to include that 
tenants must wear masks in common areas and on property 
grounds.”

 “Owners may restrict visitors to the property but must allow 
essential visits to tenants for health care, food delivery and 
other reasons related to the health and safety of the tenant.”

https://www.hud.gov/sites/dfiles/Housing/documents/Rights_responsibilities_tenants_property_owners_031921.pdf


 How many of you have a COVID-19 coordinator?
 How many of you have COVID-19 Preparedness Plan?
 How many mandated masks of tenants?  Of employees?





 “Fully vaccinated” - two weeks after the second dose or two-dose vaccine 
(Pfizer or Moderna) or two weeks after single-dose vaccine (J&J)

 May gather indoors with fully vaccinated people without wearing a mask 
or physical distancing

 May gather indoors with unvaccinated people without masks or staying 6 
feet apart, unless any of those people is particularly vulnerable due to 
medical condition

 May gather or conduct activities outdoors without wearing a mask except 
in certain crowded settings and venues

 Do not have to quarantine following a known exposure if asymptomatic



“Unless otherwise required by federal, state, local, 
tribal, or territorial laws, rules, and regulations, most 
employers no longer need to take steps to protect 
their fully vaccinated workers who are not otherwise 
at-risk from COVID-19 exposure.”

OSHA June 10 Guidance



 OSHA no longer meaningfully addressed:

• Assignment of a COVID-19 coordinator

• Conducting a thorough hazard assessment

• Extensive and enhanced cleaning and disinfection process

• Screening and testing

• Good hygiene practices

• Isolation, quarantine, contact tracing and return-to-work 
protocols
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 Most aspects of COVID-19 plans did not need to apply to vaccinated

 But, COVID-19 plans should have continued to apply to “at-risk 
workers,” i.e.:

• Unvaccinated

• Vaccinated who have conditions that may limit immune response to 
vaccine

 Practically, however, we saw an across-the-board relaxing of 
preventative measures

Impact of OSHA’s June 10 
Guidance



 A jump in case and hospitalization rates:

• From June to July, the CDC’s 7-day moving average of 
reported cases jumped from 12,000 to 60,000

 More infectious and transmissible (“like chickenpox”) 

 Even fully vaccinated people can spread

 But the vaccine working, i.e., preventing serious illness or 
death

 Largely a pandemic of the unvaccinated



 What changed?
• Masking Guidance for Vaccinated Individuals. They should wear a mask 

in “public indoor settings” if they are in a “substantial or high 
transmission,” as identify on the CDC’s map. 

• The CDC does not define “public indoor setting,” i.e., whether it is is 
anywhere the public (i.e. non-employees) has access, such as retail 
space or reception areas, or internal common areas such as conference 
rooms, bathrooms and hallways.



 What changed?
• Protocols for Vaccinated Individuals After Close Contact, Experience Symptoms or Testing 

Positive. 

• Fully vaccinated individuals should isolate themselves and get tested if they are 
experiencing COVID-19 symptoms.

• Fully vaccinated individuals who test positive for COVID-19 should isolate themselves from 
others for 10 days

• Fully vaccinated individuals with a known exposure to someone with suspected or 
confirmed COVID-19 should be tested for COVID-19 within 3-5 days following the exposure 
and to also wear a mask for 14 days after exposure or until receiving a negative test result. 

 Why?
• To protect others – i.e., preliminary evidence suggest that fully vaccinated people infected 

with the Delta variant can spread the virus to others



 Masking.  Fully vaccinated workers in areas of substantial or high 
community transmission should wear masks inside 

 Close contact protocols. Fully vaccinated workers with COVID-19 
close contact should wear a mask for up to 14 days unless they 
have a negative COVID test at least 3-5 days after the contact 

 Vaccine Mandates Suggested.  OSHA recommends employers 
“consider adopting policies that require workers to get vaccinated 
or to undergo regular COVID-19 testing – in addition to mask 
wearing and physical distancing – if they remain unvaccinated”  



 Vaccines.  Facilitate vaccination through PTO to get vaccinated and recover from any side 
effects

 Stay-Home Instructions. All infected workers and workers with symptoms should stay 
home, so should unvaccinated workers who have had close contact with presumed or 
confirmed COVID-19 case

 Physical distancing.  Implement physical distancing policies and procedures in communal 
work areas for unvaccinated and at-risk workers (e.g., teleworking, staggering shifts, flexible 
meeting and travel options)

 Provide masks.  Provide all workers, including those who are fully vaccinated, with masks at 
no cost

 Training. Train on the workplace’s COVID-19 policies and procedures using accessible 
formats and in languages 



 Customer and Visitor Protocols.  Suggest or require that unvaccinated customers, visitors, or guests 
wear face coverings in public-facing workplaces such as retail establishments, and that all customers, 
visitors, or guests wear face coverings in public, indoor settings in areas of substantial or high 
transmission

 Proper ventilation.  Maintain ventilation systems, including ensuring heating, ventilation, and air 
conditioning (HVAC) systems are operating properly, conducting regularly scheduled inspections, 
maximizing natural ventilation in buildings without HVAC systems by opening windows and doors where 
possible, and considering the use of portable air cleaners in spaces with high occupancy or limited 
ventilation

 Cleaning and disinfection. Follow CDC guidelines, including when you have a suspected or confirmed 
COVID-19 case

 Record and report COVID-19 infections and deaths.  OSHA reporting rules do not require reporting 
when after conducting a reasonable and good faith inquiry, you cannot determine whether it is more 
likely than not that exposure in the workplace caused the COVID-19 case, which caused a qualifying 
injury or illness 

 Anti-retaliation measures. Implement protections from retaliation and set up an anonymous process for 
workers to voice concerns about COVID-19 related hazards

 Follow other applicable mandatory OSHA standards.  Including requirements for PPE, respiratory 
protection, sanitation, protection from bloodborne pathogens, and OSHA’s requirements for employee 
access to medical and exposure records



 OSHA identified additional protections for “high-risk” workplaces, 
including manufacturing, meat processing, high-volume retail and 
grocery, and agricultural-processing settings

 These settings cause greater risk because of close contact, 
extended duration of contact, and contact with limited ventilation 

 Employers with similar or other increased risks of COVID-19 
exposure should consider OSHA’s additional protections 



 For example, with regard to masking:

• Some states aim to block local governments from imposing mask 
mandates on businesses and school districts

• Other state and local governments have imposed mask mandates

 The point:  Consult the ever-changing state and local law to 
determine what COVID-19 protocols they must/may implement



 OSHA call vaccination the “optimal step” to workplace safety

 Employers face back-and-forth guidelines (e.g., masking) until a fully-vaccinated 
workforce

 Peer pressure as more businesses and governments mandate

• Disney, Wal-Mart, Tyson, Facebook, Google, Netflix

• Federal employees and government contractors

• California, Washington, NY, NYC, Denver and others require of certain gov’t workers, 
healthcare workers and/or certain private employees vaccinate

• Housing authorities in Baltimore, Columbus, and Philadelphia

 FDA provide full approval of one vaccine



 Has your housing authority mandated vaccines?

 Are you considering a vaccine mandate?





 DOJ: “[F]ederal law does not prohibit public or private entities 
from imposing vaccination requirements for vaccines that are 
subject to emergency use authorizations from the U.S. Food and 
Drug Administration.” 

 EEOC:  “The federal EEO laws do not prevent an employer from 
requiring all employees physically entering the workplace to be 
vaccinated for COVID-19, subject to the reasonable 
accommodation provisions of Title VII and the ADA and other EEO 
considerations...”



 Courts have approved!
 Bridges v. Houston Methodist Hospital – Texas district judge upheld 

employer-issued COVID-19 vaccine mandate for hospital employees. 
In dicta (side comment), the judge explained: “Although her claims fail as a matter of law, it 
is also necessary to clarify that Bridges has not been coerced. Bridges says that she is being 
forced to be injected with a vaccine or be fired. This is not coercion. Methodist is trying to 
do their business of saving lives without giving them the COVID-19 virus. It is a choice 
made to keep staff, patients, and their families safer. Bridges can freely choose to accept 
or refuse a COVID-19 vaccine; however, if she refuses, she will simply need to work 
somewhere else.” Judge Hughes then explained that “[i]f a worker refuses an assignment, 
changed office, earlier start time, or other directive, he may be properly fired. Every 
employment includes limits on the worker’s behavior in exchange for his remuneration. 
That is all part of the bargain.”



 Klaassen v. Trustees of Indiana University – The Northern District 
of Indiana’s Judge Damon Leichty denied a request for a 
preliminary objection filed by eight students seeking to block a 
vaccine mandate by Indiana University, a state-run institution, 
primarily on Fourteenth Amendment grounds, which prohibits 
states from depriving “any person of life, liberty, or property, 
without due process of law.” The judge concluded that based on 
the preliminary record, IU’s policy was a reasonable and legitimate 
interest of public health. The students’ attempts for temporary 
relief from the decision from both the Seventh Circuit Court of 
Appeals and the U.S. Supreme Court have been unsuccessful.



 Plenty of state guidance advising or implying that private 
employers have the discretion to implement a vaccine 
mandate

 For example, Indiana’s Department of Health states in a FAQ 
that “[t]he decision regarding whether to mandate that 
individuals receive the vaccine will likely be made by the 
employers, schools, institutes of learning or other non-
healthcare entities.”



 But... 
• A Montana law prohibits discrimination based on vaccination 

status
• An Oregon law prohibits certain private employers from mandating 

COVID-19 vaccinations as a condition of employment 
• Some states prohibit businesses from requiring customers to prove 

vaccinated status to access services (i.e., vaccine passports), but 
they do not prohibit private employers from mandating vaccination

• Employers could be on the hook for related worker’s comp claims



 The Americans with Disabilities Act limits an employer’s 
ability to conduct medical examinations on or elicit disability-
related information of employees unless “job-related and 
consistent with business necessity”

 The ADA requires employers to maintain the confidentiality 
of employee medical information

 The ADA requires employers to make “reasonable 
accommodations” to enable people to enjoy equal 
employment opportunities unless doing so would pose an 
“undue burden,” meaning significant burden or expense



 Information about an employee’s vaccine status is subject to 
the ADA’s confidentiality requirements

 But asking employees whether they have been vaccinated, or 
requiring proof of vaccination, is not a medical examination 
within the meaning of the ADA

 Thus, the ADA does not prohibit mandatory vaccine policies
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